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A integracdo de espacos regionais por acor-
dos que ultrapassam a mera regulamentagao
aduaneira ou os tratados contra bi-tributacéo,
¢, hoje, indiscutivel realidade, cuja
irreversibilidade evidencia-se, nada obstante
a permanéncia de problemas ainda insolu-
cionados, mas néo insoluveis.

Todo o direito nacional e internacional
adaptou-se a tal visao fenoménica no futuro,
com colocacbes novas antes inexaminadas
pelos juristas nacionais.

Ainda ap6s a Segunda Guerra Mundial, as
Escolas de Direito, no mundo inteiro, tratavam
as “soberanias’ de cada pais como “dogma’
intocavel sendo o direito internacional publi-
co objeto maior de reflexao académica do que
implementacao real, ndo s6 pelo fracasso no-
tério da antiga “Sociedade das Nagdes”, como
pelas dificuldades com que se defrontou a
ONU, idealizada sem os defeitos de sua ante-
cessora, mas pragmatizada com muitas das
insuficiéncias que formataram-o modelo pre-
térito.

A predominancia no estudo da matéria
continuava sendo do direito internacional pri-
vado, por suas implicagoes contratualistas,
relagées mais de coordenagao que de subor-
dinagdo e mecanismos em que a eficacia da
lei no espaco estudava-se na mesma dimen-
sdo que aquela da lei no tempo. Os ajustes
necessarios para a compatibilizagao das re-
lagbes pactuadas no direito privado possui-
am instrumentais livremente negociados com
a predominancia da arbitragem e as possi-
bilidades inerentes as formas sancionatérias
capazes de permitir fosse o direito aplica-
do, o que, na maior parte das vezes, nao
ocorria no ramo publico do internacionalismo
juridico.
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The integration of regional areas by
agreements which go beyond mere customs
regulations or treaties against double taxation
is today an unquestionable reality, and is
clearly irreversible in spite of the continuation
of still unsolved but not insoluble problems.

The whole national and international law
has adapted to such a phenomenal view in the
future, with new attitudes never before studied
by national jurists.

Even after the 2nd World War law schools
all over the world discussed “sovereignties” of
each country as untouchable “dogma”, and
public international law as an even greater
subject of academic reflection than actual
implementation, not only due to the notorious
failure of the former “Society of Nations” but
also to the drawbacks which UNO faced,
idealized without the flaws of its predecessor,
but pragmatized with many of the
insufficiencies that had created the erstwhile
model.

The predominance in the study of the
subject continued to be private international
law due to its contractualist implications,
relations of coordination rather than
subordination and mechanisms in which the
law’s effectiveness in the area was studied in
the same scope as that of law in time. The
necessary adjustments to make the agreed
relations in private law compatible had freely
negotiated instruments with prevailing
arbitration and the possibilities inherent in the
sanctioning forms which might permit
application of the law, which most often would
not occur in the public branch of legal
internationalism.
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E que a separacao dos dois ramos do di-
reito internacional, o publico e o privado, ter-
minava por tornar o primeiro dependente da
maior ou menor forga de seus “soberanos”
pactuantes, o que ndo ocorria com o segun-
do; de maior utilizacéo pelos cidadaos, embo-
ra também pelos Estados soberanos.

A integracdo dos dois ramos a partir do
tratado de Roma, na primeira real experiéncia
- todas as outras experiéncias anteriores fra-
cassaram pela falta de equilibrio nas relagbes
dos Estados pactuantes e de respeito a forca
do direito mais do que ao direito da forga (Ruy
Barbosa) -, imp&s um repensar do Direito, em
suas novas vertentes, fenébmeno que se seguiu
- ou foi consequéncia - a internacionalizacao
da economia, das culturas, dos interesses
plurirregionais pelo avango da tecnologia, dos
meios de comunicacéo, da educacéo de gru-
pos cada vez maiores de pessoas, com o con-
flito inerente a necessidade de juncéo de for-
cas para superar as aspiragdes dos povos,
cuja progressao geométrica ficava acima das
progressdes aritméticas dos meios para
atendé-las.

Em outras palavras, a flexibilizag&o eco-
némica social e politica da segunda metade
do século determinou a formacéo ¢e espacos
sécio-juridico-politicos inexistentes no passa-
do, com esta configuragéo, gerando proble-
mas de nao pequena monta e, como ja disse,
em grande parte ndo solucionados, mas fazen-
do nascer a possibilidade de crescimento
maior para os paises integrados.

A evidéncia, hoje, o problema da sobera-
nia dos Estados tem outra conotacao. Seré a
Unido Européia uma “Confederacéo” de Esta-
dos Soberanos ou uma “quase Federacédo"” de
Estados Auténomos, em que parte da sobera-
nia, isto é, o direito de dizer a lei foi transferi-
do para os 6rgdos comunitarios, como o Par-
lamento Europeu ou o Tribunal de Luxemburgo,
nas matérias mais relevantes?

Perguntas, como esta, serdo respondi-
das nas proximas décadas, quando a re-
gionalizagdo parcial atingir a integracéao uni-
versal pela interpenetracdo dos blocos exis-
tentes, tais como Unido Européia, Nafta,
Mercosul, com as conquistas naturais de tal
conformacéo.

Estas consideragbes, bastante alargadas
para um curto estudo sobre a politica tributa-
ria no pals, objetivam, apenas, mostrar que a
influéncia da integragéo regional de economi-
as afluentes ou confluentes termina por ter um
impacto na politica tributaria de todos os pai-
ses integrados.
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I/t so happens that the separation of both
public and private branches of international law
would eventually make the former dependent
on the greater or less force of its contracting
“sovereigns” which would not occur with the
latter, more used by the citizens, although by
the sovereign states too.

The integration of the two branches since
the treaty of Rome, in the first actual experience
— all other previous experiments failed due to
the lack of balance in the relations of the
contracting states and in relation to the force
of law rather than the law of force (Ruy
Barbosa) —, forced the reconsideration of the
Law, from its new angles, a phenomenon which
followed on from — or a consequence of —
the internationalization of economy, cultures,
pluriregional interests in the advance of
technology, communication media, education
of increasingly large groups of people, with the
conflict inherent in the need to join forces to
go beyond the aspirations of the peoples
whose geomelric progression was above the
arithmetic progressions of the media for
attending them.

In other words, more flexible social and
political economics in the second half of the
century determined the formation of socio-
juridical-political areas which had not existed
previously with this configuration, and caused
no mean problems mostly, as already
mentioned, not solved, but entailing the
possibility of further growth for the member
countries.

It is evident today that the problem of
sovereignty of the States has another
connotation. Will the European Union be a
“confederation” of sovereign states or an
“almost federation” of independent states, in
which part of the sovereignty, that is, the right
to say that the law was transferred to the
community entities, such as the European
Parliament or Luxembourg Court, on the most
relevant matters?

Questions like this will be answered in the
next few decades when partial regionalization
has reached universal integration by
penetrating among the existing blocs such as
the European Union, Nafta, Mercosur, with the
natural achievements of such a configuration.

Such considerations, substantially spread
out for a short study on the tax policy in the
country, only intend to show that the influence
of regional integration of affluent or confluent
economies do eventually have an impact on the
tax policy of every member country.
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Hoje, trés vertentes de imposicao tributaria
constituem o centro das receitas de todos os
Estados. As imposi¢coes sobre a renda e
patriménio, sobre a circulagao de bens e ser-
vicos e para a seguridade social. Comércio
exterior e imposi¢des com natureza juridica de
taxa tém sua relevancia regulatéria, mas, na
somatoéria de receitas governamentais, possu-
em pequena densidade e, até porque, no mais
das vezes, ou regulam o comércio exterior ou
remuneram prestacoes de servigos publicos.

Ora, no mundo inteiro — e principalmente
nos espacos globalizados - tem-se uma ten-
déncia para a redugédo da progressividade nos
impostos diretos ou pessoais, objetivando a
atracao de investimentos e a formagao de pou-
panca, a nhivelacao dos impostos indiretos ou
reais, promovendo a circulagado de bens e ser-
vicos e a elevagao das contribuigbes para a
Seguridade Social, permitindo a garantia do
bem-estar social das populagdes que ganham
longevidade, sem permitir a quebra dos co-
fres publicos.

Tal politica tributaria tem por fim, dentro
de espécies amalgamadas, nao permitir que
um pais perca competitividade dentro de seu
espaco comunitario, assim como, nas relagoes
fora deste espaco, para outros paises do pro-
prio espago ou nao.

Os estudiosos da politica tributaria, tém-
se debrugado cada vez mais atentamente so-
bre esta estranha fenomenologia, que leva os
governos a decidirem sua politica tributaria
interna de olhos voltados para seus CONcor-
rentes comunitarios, visto que a quebra de
barreiras da mais variada natureza entre os
Estados, permite que o mercado seja comum,
nada obstante serem individualizadas as poli-
ticas fiscais de cada pals.

Ora, sendo o mercado comum aos paises
integrados, a evidéncia, as politicas tributari-
as que oneram capital, trabalho, renda e in-
vestimento, tiram competitividade dentro do
espaco comunitario, que pode ser facilmente
captada por pafses que gozam do privilégio
de ingresso naquele mercado, sem os 6nus
tributarios dos produtos nacionais dos paises
que tenham politica tributaria irracional.

Ja nao se pode mais falar, no mundo de
integracao, que o poder de tributar € absoluto
no Estado Soberano, que, como dizia Joseph
Schumpeter, faz do Estado um “Estado Fiscal”
(Der SteuerStéaat). Hoje, a integra¢do impoe um
breque a politicas tributarias irracionais.

Ora, no Brasil, nada obstante muitos dos
estudiosos da matéria ja estarem absolutamen-
te convencidos desta realidade, o pais conti-
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Today three sides of taxation form the center
of every State'’s revenue: taxation on income
and property, circulation of goods and services
and for social security. Foreign trade and legal
tax obligations have their regulatory relevance
but they are only a small part of total government
revenue, even because most of the time they
either regulate foreign trade or remunerate the
provision of public utilities.

Now, all over the world — and principally
in the globalized regions — there is a tendency
towards a reduction in progressiveness in
direct or personal taxation, in order to attract
investments and savings, leveling out the
indirect or real taxation, encouraging the
circulation of goods and services and increase
in social security contributions, permitting
guarantee of social welfare of the aging
populations without permitting a breakdown in
the public coffers.

The end purpose of such taxation policy,
within amalgamated species, is not to permit
that a country loses competitiveness in its own
community nor, in the relations outside it, to
other countries in its own region or otherwise.

Students of tax policy have increasingly
spent more time examining this strange
phenomenon which leads governments to
decide its domestic tax policy with its gaze on
its community competitors, since the
breakdown in a large variety of barriers
between the States permits it to be a common
market, in spite of each country’s tax policies
being individualized.

However, as it is a common market to the
member countries, the tax policies on capital,
labor, income and investment evidently remove
competitiveness from the community region,
which can be easily captured by countries
which enjoy the privilege of admission to that
market, without the tax burdens of the national
goods from the countries which have an
irrational tax policy.

It no longer can be said in the integrated
world that the power to tax is absolute in a
Sovereign State and which, as Joseph
Schumpeter pointed out, makes the State a
“Fiscal State” (Der SteuerStdat). Today,
integration imposes a brake on irrational tax
policies.

In Brazil, however, although many students
of the subject are already absolutely convinced
of this reality, the country continues to behave
as if its entering Mercosur does not impose any
kind of limitation when formulating its taxation
strategy.



nua se comportando como se a integragao ao
Mercosul ndo lhe impusesse qualquer tipo de
limitacdo para efeitos de formulagéo de sua es-
tratégia impositiva.

Na atual Constituigdo Federal promulgada
em 05 de outubro de 1988, o Sistema Tributéario
Brasileiro estd plasmado em seus artigos 145
a 156, sendo o capitulo dividido em cinco par-
tes, a primeira delas dedicada aos principios
gerais.

De rigor, sao trés: o principio das espéci-
es tributérias, as quais foram conformadas em
cinco tipos diferentes (impostos, taxas, contri-
buicédo de melhoria, contribuigdes sociais e em-
préstimos compulsérios), o principio da lei com-
plementar e o principio da capacidade
contributiva.

Estes dois ultimos objetivam proteger o
contribuinte contra o Poder Publico. O primeiro
determina que as normas gerais, os conflitos
de competéncia entre os poderes tributantes e
as limitagcdes constitucionais do poder de tri-
butar sejam formatados por lei complementar,
que passa a ter carater de lei nacional.

O outro exige que a imposigéo tributaria
nao implique efeito de confisco, devendo ser
respeitada a capacidade econdmica dos con-
tribuintes, sendo, os impostos, pessoais ou
reais (diretos ou indiretos).

A sec¢ao segunda do capitulo do sistema
faz mencdo as limitagées constitucionais ao
poder de tributar, assegurando 6 principios ba-
sicos, a saber: da legalidade, da equivaléncia,
dairretroatividade, da anterioridade, da néo li-
mitacdo de trafego, da ndo confiscatoriedade
e das imunidades fiscais.

Tais principios ja estao, em parte, explicitados
pelo Cédigo Tributario Nacional, que ainda vige
no que diz respeito as normas gerais.

As trés ultimas partes do capitulo séo
dedicadas aos impostos federais, estaduais e
municipais.

No inicio, passou, a Uniédo, a ter compe-
téncia impositiva sobre sete impostos (impor-
tacdo, exportacdo, renda, propriedade territorial
rural, operagdes financeiras, produtos industri-
alizados e grandes fortunas).

Com a Emenda Constitucional n® 3, foi
acrescido o IPMF (imposto provisério sobre
operagées financeiras) ja extinto e como n? 12,
a CPMF. Como nunca entrou em vigor o impos-
to das grandes fortunas, com a introdugao do
IPMF, passou a arrecadar a Uniao 7 impostos
(hoje 6), lembrando, todavia, que repassa qua-
se metade de seus ingressos concernentes ao
IPI e do Imposto de Renda para Estados e Mu-
nicipios.
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In the current Federal Constitution decreed
on 5 October 1988, the Brazilian taxation
system is modeled on articles 145 and 156
thereof, the chapter being divided into five
parts, the first devoted to general principles.

Strictly speaking, there are three principles:
tax species, which have been divided in five
different types (taxes, rates, improvement
obligation, social tax obligations and
compulsory loans), complementary law and
contributive capacity.

The aims of the last two principles are to
protect the taxpayer against the public
authorities. The first determines that the general
rules, power conflicts between the taxing
powers and constitutional restrictions of the
power to tax are modeled by a complementary
law which eventually assumes the nature of a
national law.

The other requires that taxation does not
imply confiscation and the taxpayers' economic
capacity must be respected, whether the
taxation is personal or real (direct or indirect).

The second section of the system's chapter
mentions the constitutional limitations to the
taxing power, ensuring six basic principles,
such as: legality, equivalence, non-
retroactiveness, precedence, no limitation on
traffic, non-confiscatoriety and tax immunities.

Such principles are already partially
explained by the National Tax Code which still
prevails with regard to general rules.

The last three parts of the chapter are
devoted to federal, state and municipal taxes.

In the beginning, the central government
acquired the power to collect seven taxes
(imports, exports, income, rural land ownership,
financial operations, manufactured goods and
large fortunes).

In Constitutional Amendment no. 3, the
IPMF (temporary tax on financial operations)
was added, now extinct and with no. 12 the
CPMF. As the tax on large fortunes had never
been collected, the central government, with the
introduction of the IPMF, began collecting
seven taxes (today six), but it should be
remembered that it transfers almost half of its
revenue from the IPI (excise tax) and income
tax to states and municipalities.

The States in 1988 were granted four taxes
(non-taxable real estate transmissions,
operations relating to circulation of
merchandise, surtax and automobiles).

Constitutional Amendment no. 3/93
deprived them of the surtax and today they only
have three taxes plus the transfers received
from the central government.
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Os Estados tiveram, em 1988, a outorga de
quatro impostos (transmissdes imobiliarias ndo
onerosas, operacdes relativas a circulagéo de
mercadorias, adicional de imposto de renda e
veiculos automotores).

A Emenda Constitucional n? 3/93 retirou-
Ihes o adicional do imposto de renda, estan-
do, hoje, com apenas 3 impostos e as transfe-
réncias que recebe da Unido.

Aos municipios cabem, também, 4 impos-

tos em 88 (sobre servigos, predial e territorial

urbano, vendas a varejo e transmissoes imo-
biliarias onerosas). A Emenda Constitucional
n? 3 retirou-lhes o imposto sobre vendas a va-
rejo, estando, hoje, com 3 impostos, além das
transferéncias de Estados e Unido.

O sistema atual é cadtico, com super-
posi¢coes de incidéncias e elevado nivel de com-
plexidade. Gera um custo fantastico de admi-
nistracao para contribuintes e para os diversos
Erarios, facilitando a sonegagéao dolosa e impon-
do, para muitos setores, a inadimpléncia
sobrevivencial, como forma de evitar a faléncia.

Necessita, portanto, urgentemente, ser
mudado, até para adequar-se a nova realida-
de supra-regional, que é o Mercosul.

O peso estratégico e o nivel de desenvol-
vimento que o Brasil ainda possui em relagao
a seus parceiros, da-lhe uma certa tranquili-
dade, nos proximos anos, mas nao a certeza
de que investimentos nao serdo desviados
para os outros paises, que podem oferecer
politica tributaria mais estavel e menor 6nus
para o contribuinte, ao lado de um mercado
comum de duas centenas de milhdes de con-
sumidores, em que a Tarifa Externa Comum
(Tarifa Aduaneira) caira ano apos ano.

Por esta linha de raciocinio, causou espan-
to a proposta governamental de reformulagao
da Constituicdo Federal, que objetiva aumen-
tar consideravelmente a carga tributaria no
pais, reduzindo a oportunidade de investimen-
tos e poupancga e facilitando o desvio de in-
vestimentos para outros paises.

Estou convencido de que o caminho indi-
cado pela proposta governamental é equivo-
cado. Se o Congresso, no ano de 1997, apro-
var as alteragbes constitucionais como foram
formuladas, o Brasil perdera competitividade
dentro do Mercosul e correrd o risco de ofere-
cer seu mercado para o desenvolvimento de
outros paises, com aumento do desemprego e
sucateamento da industria nacional.

Nos dias atuais, o Mercosul é irreversivel.
Deverd enfrentar os mesmos problemas que a
Unido Européia, mas com a vantagem de co-
nhecer as solugdes. Tera avancgos e recuos, mas
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The municipalities also had four taxes in
1988 (service, building and urban land, retail
sales and taxable real estate transfers).
Constitutional Amendment no. 3 deprived
them of the tax on retail sales so that today
they have three taxes, besides the transfers
from States and the central government.

The current system is chaotic, with
overlapping and extremely complex tax
collection. It produces exorbitant
administration costs for taxpayers and the
various public treasuries, facilitating tax
evasion and imposing for many sectors
survival default as a way to avoid bankruptcy.

It, therefore, urgently needs to be
changed, even in order to adapt to the new
transnational reality, which is Mercosur.

The strategic weight and level of
development which Brazil still has in relation
to its partners gives it a certain peace of mind
for the next few years but not the certainty
that investments will not be diverted to other
countries which may offer a more stable tax
policy and less onus on the taxpayer,
alongside a common market of two hundred
million consumers, in which the common
foreign duty (customs duty) will drop year
after year.

With this line of reasoning, it was then a
shock that the government proposed to
reformulate the federal constitution in order
to considerably increase the tax load in the
country, diminishing the chance of
investments and savings and facilitating the
diversion of investments to other countries.

| am convinced that the course indicated
by the government’s proposal is wrong. If
the Congress in 1997 approves the
constitutional amendments as they are
formulated, Brazil will become less
competitive even within Mercosur and run the
risk of offering its market for the development
of other countries, with increased
unemployment and the national industry
turning to scrap.

Nowadays, Mercosur is an irreversible
fact. It shall face the same problems that
the European Union faced, but with the
advantage of already knowing the solutions.
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é de impossivel reversdo. Cabera aos
governantes do Brasil entender esta realidade
como definitiva e formular politica tributéria que
facilite a integracédo brasileira e ofereca
competitividade aos produtos e servigos naci-
onais.

It will advance and retreat but reversal is
impossible. It will be up to the governors of
Brazil to understand that this reality is
definitive and formulate a tax policy which
facilitates Brazil's integration and provides
competitiveness in national goods and
services.
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