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A década de 90 principia com o pais enfrentando al-
guns problemas criticos, mas demonstrando latente pujanca
para supera-los, com desafios & nagao, ultrapasséaveis a partir
de um correto diagndstico da realidade nacional.

Os grandes problemas do pais sdo de quatro nature-
zas: politico, juridico, econdmico e social.

Os problemas politicos, embora graves, principiam a
ser sanados, com o exercicio crescente do direito de voto
e 0 amplo debate e acesso a televisdo proporcionado pela
lenislacdo, mesmo em periodos nao eleitorais. Todas as se-

1as um partido politico tem acesso a uma cadeia nacio-
nal de televisdo para expor suas ideias.'

Em minha opinido, quando da realizacdo do plebisci-
to de 1993 — sem eleicdes imediatas para preenchimento
de cargos — escolhera o povo brasileiro o sistema de go-

erno que deseja, devendo a nagao amadurecer para a po-
litica. E que, com farto acesso a televisdo e aos meios de
comunicacéo, os defensores das diversas correntes expo-
rio as vantagens e desvantagens seja do presidencialismo,
seja do parlamentarismo republicano ou monarquico.?

Convenco-me sempre mais que o pa rlamentarismo é
o governo da responsabilidade «a prazo incerto», enguan-
to o presidencialismo é o da wirresponsabilidade a prazo cer-
ton. E se o parlamentarismo for dotado de quatro mecanis-
mos chaves (Banco Central autonomo, burocracia profis-
sionalizada, dissolucdo incondicionada do Congresso e voto
distrital) ndo tenho duvidas de sua superioridade sobre o re-
gime presidencialista, que apenas & bem-sucedido, se ex-
cepcional for o presidente, visto que ndo possui mecanis-
mos institucionais para enfrentar as crises de poder, sem
rupturas.

A (nica excecdo que confirma a regra do insucesso
do presidencialismo & a América do Norte, onde, todavia,
o Parlamento herdou a consisténcia do Legislativo britani-
co e exerce seu poder de controle, fiscalizacdo e influéncia
sobre 0 Executivo como em nenhuma outra nacao.

ESTUDOS APEC = \J

The 1990s begin with Brazil confronting a few critical
problems, yet exhibiting a latent power to overcome them,
with challenges to the nation that may be overcome ifacor
rect diagnosis is made of national realities.

Major Brazilian problems are of four kinds: the politi-
cal, the legal, the economic, and the social problems.

Political problems, though serious, are beginning to be
solved with an increasing exercise of the voting right and the
widespread debate and access to television made possible
by legislation, even in non-voting periods. Every week a po-
litical party has free ime available in a nationwide television
network to expose its ideas.'

In ry opinion, by the time of the 1993 plebiscite — wi-
thout immediate elections to fill positions — the people will
choose the government system they want, and the nation
wil be mature for politics. In fact, with easy access to televi-
sion and communication media, the oroponents of various
currents will state the advantages and disadvantages of er-
ther presidentialism or republican or monarchic
patliamentarisrn.?

| am becoming more and more convinced that parlia-
mentarism is the government of responsibility « for an un-
certain period» whereas presidentialism Is the government
of «irresponsibility for a certain penod» And if parliamen-
tarismm is endowed with four key tools {an independent Cen-
tral Bank, a professional bureaucracy, unconditional Con-
gress dissolution and districtal vating). | have no doubt about
its superiority over the presidentialist régime, the success
of which depends on an outstanding president, for it does
not count on institutional arrangements to cope with power
crises without disruption.

The single one exception bearing out the rule of pre-
sidentialism failure is North America, where, however, the
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Excluidos os Estados Unidos, o presidencialismo elen-
ca uma série de insucessos, a que nenhum pais da Améri-
ca Latina escapou.3.

Por outro lado, no parlamentarismo, os paises que se
constituem em monarquias constitucionais sdo mais esta-
veis do que as republicas parlamentares (Japéo, Holanda,
Inglaterra, Suécia, Bélgica, Noruega, Dinamarca, Espanha,
Tailandia etc.). E que nestes paises 0o monarca é quase sem-
pre um defensor do povo contra os governos, nio gover-
nando, mas exercendo efetivo controle sobre as tentacoes
do poder por quem o exerce.

O debate para o plebiscito, em minha opinido, serg
uma verdadeira aula de democracia para o pais, quando en-
tdo, atingird, qualquer que seja o sistema de governo ado-
tado, a maturidade institucional.

O problema politico, portanto, a luz do exercicio de-
mocratico, caminha para uma solugéo, na década de 90, a
meu ver razodvel.*

O problema juridico, também. O Brasil possui uma
Constituicdo contraditoria. Oferta direitos e garantias de
uma nagdo desenvolvida, mas ndo explicita como uma na-
¢do subdesenvolvida poderé assegura-los, com o que indi-
ca fins, mas ndo declara os meios para atingi-los. Entre os
aspectos negativos da ordem constitucional estdo: a) a ou-
torga de status federativo aos municipios, o que transfor-
ma o pais na tnica Federagdo do mundo com 5.000 entida-
des federativas; b) a multiplicagdo dos poderes da Federa-
cdo (dois poderes Judiciarios, trés Executivos e trés Legis-
lativos) distribuidos pela Unifio, Estados, Distrito Federal e
Municipios; c) a manutengdo de Estados e Municipios sem
densidade econémica propria, de tal forma que para sus-
tentar seus poderes (Judiciério, Legislativo e Executivo) exi-
gem mais da nagéo em nivel de carga tributaria maior e trans-
feréncia de receitas; d) proliferagéo de Estados, sem densi-
dade propria, que deveriam ser simples territorios federais,
com o que se utilizariam do Legislativo, do Judiciario e do
Executivo da Unido, com custo menor para a nacdo; ) um
sistema tributario com 15impostos e 53 tributos (os impos-
tos que poderiam ser quatro (renda, patriménio, circulacio
e de mercado exterior) sdo multiplicados para atender as di-
versas entidades federativas de tal forma que uma mesma
operagdo pode sofrer duas, trés, quatro incidéncias, com
6nus maior para a arrecadagdo e para o contribuinte e be-
neficio menor para o Estado; f) um sistema de equiparac&o
de vencimentos entre os servidores ptblicos dos trés Pode-
res, com autonomia financeira e poder de se equipararem
automaticamente nos aumentos outorgados pelos outros
Poderes (no pais, os servidores publicos da administragdo
direta e indireta, ganham mais que os cidaddos a quem de-
veriam servir, excecdo feita s atividades essenciais (edu-
cacdo, salde) em que médicos e professores quase nada
ganham. Um caixa do Banco do Brasil ganha incomensu-
ravelmente mais do que um médico do governo ou um pro-
fessor secundario; g) a estabilizagdo dos funcionarios pu-
blicos que entraram pela janela espuria da indicacéo e ndo
pela porta legitima do concurso, tornando desfigurada a ma-
quina burocrética; h) a retirada de rendas da Unido e o au-
mento de seus encargos por uma desavisada politica de par-
ticdo da receita tributaria, tornando a Unido permanente-
mente deficitéria, i) um poder maior para o Congresso que
ndo legisla, ndo governa, mas pode impedir o governo
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Parliament has inherited the consistence of the British Le-
gislative and exercises its power of controlling, supervising,
and influencing the Executive branch better than any other
nation’s Legislative.

Excluding the United States, presidentalism shows a
roster of failures from which no Latin American country has
escaped.?

On the other hand, with parliamentarism, countries
that constitute constitutional monarchies are stabler than
parliamentary republics (Japan, Holland, England, Sweden,
Belgium, Norway, Denmark, Spain, Thailand, etc.). The rea-
sonis thatin these countries, the monarch nearly always de-
fends the people against governments, not by governing, but
by holding actual control over power holders’ temptations.

In my opinion, the debate on the plebiscite will be a
real lesson of democracy to this country. By that time, it will
be institutionally mature regardless of the government
system eventually chosen.

Therefore, the political problem, in the light of the exer-
cise of democracy, is headed towards a solution in the 1990s
and, to my thinking, it will be a reasonable solution

And so will be with the legal problem. Brazil has a con-
tradictory constitution. It grants rights and guarantees of a
developed nation, but it does not state explicitly how an un-
derdeveloped nation might secure them. By so doing, it
points to ends, but it does not tell the means to achieve them.
Here are some negative aspects in the constitutional order:
al the federative status granted to municipalities, which ma-
kes this country the single federation in the world with 5000
federative entities; b) the multiplication of federative bran-
ches (two Judicial branches, three Executive branches, and
three Legislative branches) in the Union, States, the Federal
District, and municipalities; c) the mairitenance of states and
municipalities that are virtually unfeasible in economic terms,
so much so that, to be able to afford their branches (the Ju-
diciary, the Legislative, and the Executive), they demand mo-
re from the nation in terms of a heavier tax burden and reve-
nue transfer; d) a proliferation of states that are not represen-
tative in themselves and that could simply be federal terri-
toriesand, as such, could make use of the Union's Legislati-
ve, Judicial, and Executive branches, implying lower costs
to the nation; e) a taxation system including 15 taxes and 53
levies. Taxes, that could be only four (income tax, tax on
wealth, a turnover tax, and customs duties), are multiplied
to meet the needs of a number of federative units so that one
and the same operation may be taxed two, three, or four ti-
mes. This adds to the burden of the collecting process and
the taxpayer and reduces the benefit for the State; f) a system
of compensation equalization between public officials in the
three branches, with independent budgets and power to au-
tomatically equalize their compensation to any raise in the
compensation of other branches’ officials (in Brazil, govern-
ment officials and government-controlled companies’ em-
ployees earn higher wages than those paid to the citizens
whom they might serve, except in essential activity areas —
education and health — where physicians and teachers are
poorly paid. A Banco do Brasil’s cashier earns much more
than a physician working for the government or a high school
teacher); g) life employment for public officials
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de governar; j) uma profunda distorg&o no Parlamento, que
possui 1/3 do eleitorado elegendo 55% de seus represen-
tantes e 2/3 apenas 45%, razdo pela qual o Congresso ndo
representa a nagdo como um todo e os brasileiros do Sul va-
lem menos que os brasileiros da regido Centro-Oeste e do
Norte. Entre os aspectos positivos da nova Constituicdo es-
tdo: a) maiores garantias e direitos individuais que na anti-
ga Constituicdo; b) uma ordem econdmica decididamente
liberal, restringindo o papel do Estado na Economia, ndo per-
mitindo planejamento econémico sendo indicativo, garan-
tindo a livre concorréncia, propriedade privada e restringindo
a atuacéo do Estado apenas a prestacéo de servicos carac-
terizados como publicos; ¢) maiores garantias para o con-
tribuinte contra as inconstitucionalidades; d) Banco Cen-

al auténomo proibido de financiar o Tesouro Nacional e
tendo o controle absoluto da emissdo de moeda; e) limita-
¢do aos gastos com funcionarios pablicos (65%), em rela-
céo as receitas correntes (entendo como receitas liquidas);
f) controle orcamentéario mais rigido, inclusive com a cria-
cdo da lei de diretrizes orcamentarias.”

A Constituicdo, portanto, possui aspectos positivos
e negativos, cabendo aos que as reformularao em 1993
saneé-la dos aspectos demagogicos. Creio, todavia, que
apenas com o cumprimento de dois dispositivos: a) ndo per-
mitir o Banco Central emitir moeda ou financiar o Tesouro
Nacional (art. 164) e ndo permitir que se gaste mais de 65%
com o funcionalismo (art. 38 das Ds. Ts.) ja se reduziria o
efeito negativo dos demais popularescos dispositivos. Para
isto, todavia, teria 0 Governo federal, sempre que coloca-
do contra a transigéncia do Congresso e a conveniente e co-
nivente inércia do funcionalismo, de utilizar-se do manda-
do de injuncdo junto ao STF para fazer garantir as prerro-
gativas inerentes a soberania, que tal veiculo processual ob-
ietiva assegurar.®

Os problemas juridicos sdo grandes, mas soluciona-
veis e creio que a revisdo constitucional de 1993 permitira
a correcdo necessaria.

No cuido das violag®és & ordem constitucional per-
petradas pelo novo Governo federal, porque tenho a espe-
ranca que, quando for levado a se manifestar, o Poder Ju-
diciario restabelecera a ordem juridica. Dizia o eminente
mestre Miguel Reale que os cidaddos sé percebem o valor
do Direito quando perdem a garantia que ele oferta a socie-
dade. E & nos momentos de eclipse da ordem constitucio-
nal que esta mais brilha pela falta que faz e pela necessida-
de de que seja restabelecida. E o serd, um dia, no Pais, vis-
to que a comunidade dos juristas nacionais, em vigilia per-
manente e acentuado patriotismo, tem repudiado a agres-
s3o que se faz aos direitos fundamentais sob o argumento
de que o interesse superior da nacdo justificaria a quebra das
garantias supremas do cidaddo. Ndo hé crise de maior rele-
vo em um pais que a crise institucional e quando os gover-
nos ndo estdo dispostos a preservar a ordem juridica, cabe
a sociedade, por seus profissionais do Direito, defendé-la.’

Os problemas econémicos sdo grandes, € seriam so-
lucionaveis, sem violagdo da ordem juridica. Se o Estado re-
duzisse o déficit plblico, mediante uma drastica contencdo
de despesas (utilizagdo dos 2 mecanismos constitucionais
atras mencionados), contraindo seu papel de Empresario,
assim como as superposicdes de fungdes e atividades, a evi
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who entered the government career through the spoils
system rather than competitive examinations, thereby dis-
torting the bureaucratic machine; h) the drain on Union re-
venues and the increase in its expenditures as a result of a
mistaken policy of tax revenue sharing that has caused the
Union to be always in the red; i) additional power to a Con-
gress that does not legislate, does not govern, yetit can pre-
vent the government from governing; j) a deep distortion in
the Parliament, where one-third of voters elect 55 percent
of its representatives and two-thirds elect only 45 percent.
As a result, the Congress does not represent the nation as
awhole and southern Brazilians are worth less than central-
western and northern Brazilians. Positive aspects in the cons-
titution include: a) more extensive personal guarantees and
rights than in the old constitution; b) a definitely liberal eco-
nomic order that limits the State's role in the economy, per-
mits only indicative economic planning, ensures free com-
petition and private property, and restricts State action to ser-
vices characterized as public services; c) more effective sa-
feguards to taxpayers against unconstitutional taxation; d!
an independent Central Bank that is not allowed to finance
the Treasury and has absolute control over money issuing;
e) public official payrolls must not exceed 65 percent of cur-
rent revenues (here understood as net revenues); f) a stiffer
budget control, including a budget guidelines law.®

Therefore, the Constitution has both positive and ne-
gative aspects. Those who will reform itin 1993 will have to
release it from its demagogic aspects. | believe, however, that
the enforcement of only two provisions: al preventing mo-
ney issuing or Treasury financing by the Central Bank (Art.
164) and b) preventing public official payroll from exceeding
65 percent (Art. 38 of closing provisions) of revenue would
mitigate the negative effect of the remaining populist pro-
visions. To achieve that, however, the federal government
would have, whenever it confronted Congress indulgence
and public officials’ convenient and conniving inertia, to ma-
ke use of an injunction at the Supreme Courtin order to sa-
feguard prerogatives inherent in sovereignty this procedu-
ral tool attempts to secure.®

Legal problems are serious. However, they are solva-
ble and | think the 1993 constitutional revision will provide
for the necessary corrections.

‘| will not address to violations to the constitutional or-
der by the new federal administration because [ hope the Ju-
dicial branch will restore legal order when itis called into the
scene. Miguel Reale, a reputable expert, used to say that ci-
tizens do not realize how valuable the Law is before they are
deprived of the safeguard it provides to society. And itis just
when constitutional order is eclipsed that it shines most be-
cause it is missing and because of the need for it to be res-
tore. And this will eventually happen in this country, becau-
se Brazilian jurists are watching constantly and have a high
degree of patriotism and, as a consequence, have disavowed
this violation to fundamental rights on the grounds that the
nation's best interests would justify the withholding of citi-
zens' major safeguards. Inany country, no crisis is more pre-
valent than an institutional crisis, and when governments are
not willing to preserve legal order, it is up to society to de-
fend it with the help of its lawyers.’
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déncia, deixaria de emitir e a expansio monetaria lato sen-
su reduzida, reduziria também a inflacéo, porque esta ndo
decorre do aumento do nivel de precos, conseqliéncia da
expansdo monetaria, mas do déficit publico que a gera. Pelo
menos, é o que ocorria no Brasil,

Com uma magquina estatal menor, inclusive pressio-
nando os demais entes federativos para que cumprissem
seus compromissos com a Unido e reduzissem seu patamar
de desperdicios, a carga tributéria também poderia ser me-
nor e a maior disponibilidade de recursos aplicaveis no se-
tor privado fatalmente terminaria por representar um nivel
de investimentos maior, gerador de empregos e de
desenvolvimento.

A internacionalizagdo da economia e a quebra dos car-
téis, reservas de mercado, subsidios e incentivos termina-
riam por permitir uma competitividade maior do setor pri-
vado, mantendo-se este a custa de eficiéncia e ndo de pri-
vilégios. A economia privada deveria ser descontaminada
e a atracdo de capitais estrangeiros precisaria ser trabalha-
da para permitir um maior ingresso de investimentos de ris-
co do que de financiamentos.®

A divida externa seria negociada, a partir da confia-
bilidade que o governo ofertasse ao mercado externo, sen-
do, a meu ver, prablema de héabil negociagdo mais do que
de discursos unilaterais. Esta seria garantida pelos credores
externos a partir do crescimento que o pais oferecesse, o
que, de rigor, permitiria sua melhor ou pior negociacao.

Ainterna, ndo é assustadora, e dependeria apenas do
alongamento de seu perfil. Como ndo haveria como desem-
barcar no mercado de ouro, de délar ou imobiliario para o
dinheiro que girava no mercado, a remuneracdo negativa do
over e a positiva de titulos, a médio e longo prazos, ndo afas-
taria o investidor do mercado financeiro e diminuiria a pres-
sdo sobre o tesouro, se o mercado financeiro permaneces-
se nos moldes passados.

Convencidos os empresarios nacionais e investidores
que o calote ndo viria e que o governo seria confiavel, a ten-
déncia seria o alongamento da divida, a diminuigcdo de en-
cargos para o governo, a queda da taxa inflaciondria e a re-
tomada do crescimento. A evidéncia, o Plano Brasil Novo
ndo trilhou este caminho e a titulo de atropelar a inflacao,
de uma s6 vez, atropelou também a ordem juridica e reti-
rou a confiabilidade do sistema financeiro.®

Por fim, o problema social é grave, mas gerado fun-
damentalmente pelos governos, que ao retirarem receitas
da sociedade para manter seus privilégios, retira dela tam-
bém a possibilidade de combater tais males, sobre transfor-
mar recursos produtivos em improdutivos.

O Estado é, de um lado, um mau distribuidor de rique-
zas e, de outro lado, um gerador de injusticas sociais. Quanto
mais deixar recursos com a sociedade mais a sociedade sa-
berd o que fazer com tais recursos e os desniveis se solu-
cionardo naturalmente. No méaximo, cabera ao Estado uma
funcdo orientadora, mas nunca de ativa atuagdo, como
ocorre no setor previdenciario, que recebendo, a titulo de
encargos igual parcela a remuneragdo de todos os trabalha-
dores do pais, presta o pior servigo de seguridade dos pai-
ses desenvolvidos. Tem o Brasil a mais alta carga tributéaria
e social, pelo prisma do produto privado bruto, e o mais bai-
xo0 nivel de servigos publicos.
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Economic problerns are serious and could be solved without
any violation to the legal order. I the State reduced the pu-
blic deficit by a sharp cut on expenditures (by using the two
constitutional mechanisms mentioned earlier), limiting its
role as an entrepreneur and avoiding funcional and opera-
tional overlapping, it would stop issuing money, and the
slowdown of monetary growth in the general sense would,
in turn, bring inflation rates down. Actually, inflation is not
a consequence of rising prices as a result of monetary
growth. Rather, it is caused by the public deficit that leads
to monetary growth. This is, at least, what happened in
Brazil.

With a smaller State machinery, which would press
other federative units to pay their debt to the Union and re-
duce their waste, the tax burden could be lighter and the lar-
ger amount of funds available for the private sector would
certainly account for a higher level of investment that would
create jobs and foster development.

The internationalization of the Brazilian economy and
the elimination of cartels, market reserves, subsidies and in-
centives would eventually make it possible for the private
sector to become more competitive and to survive as a re-
sult of efficiency instead of concessions. Private enterprise
should be decontaminated and foreign capital should be at-
tracted in such a way as to encourage a larger amount of risk
capital investment than loans.®

Foreign debt would be negotiated on the basis of how
reliable the government would seem to the foreign market.
As | see it, this problem depends more on skillful negotia-
tion than on unilateral discourse. Negotiation would be gua-
ranteed by foreign creditors according to Brazil's potential
growth and this, in turn, would permit a better or worse
negotiation.

Internal public debt is not so challenging and would
require no more than alengthening of its redemption dates.
Since the money flowing in the market could not be shifted
to the gold, dollar, or real-estate markets, negative interest
rates for the overnight and positive interest rates for medium
and long-term securities would not drive investors away from
the financial market, but they would ease pressure on the
Treasury, if the financial market should be kept unchanged.

Once Brazilian businessmen and investors were con-
vinced that defraud would not be forthcoming and the go-
vernment was dependable, the tendency would be for the
stretching of debt periods, lower interest expense for the go-
vernment, falling inflation rates, and areturn to growth. Ob-
viously, the New Brazil Plan has not followed this path. In
effect, for the sake of curbing inflation, it has also run over
the legal order and done away with financial system
reliability.?

Last, the social problem is a serious one. However, it
has been caused essentially by governments that, by dra-
wing on society’s funds to keep their privileges, make it po-
werless to fight these evils as they change productive resour-
ces into non-productive resources.

The State is, on the one hand, a poor wealth distribu-
torand, on the other hand, an agent of social inequities. The
larger amounts of resources it leaves to society, the more
knowledgeable society will be about what should be done
with these funds and disparities will be naturally removed.
The State should, at most, perform a guiding role. It should
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A evidéncia, os problemas mencionados nédo sdo pe-
quenos, mas também a potencialidade nacional ndo o ée
dependendo da forca e da vontade dos governos e da na-
¢do, as quatro facetas maiores de nossa crise atual sdo de
possivel solucdo.

O problema reside, pois, em nés mesmos. Se acredi-
tarmos, sairemos da crise. Se ndo, devemos como 0s ma-
soquistas, conviver com o sofrimento, ainstabilidade e a in-
seguranca. A noés cabe a escolha, que eu espero, na déca-
da de 90, seja pela opgdo de crescimento, justica social e
patriotismo. Principalmente este, infelizmente artigo raro,
principalmente entre parcela ponderavel daqueles que go-
vernam este pais. E nunca & custa da ordem juridica.”

never be active as it is in the social security sector, which,
in spite of its budget that adds up to the same amount as
total Brazilian workers’ wages and salaries, renders the worst
social security services of all developed countries. As com-
pared to gross private output, Brazil exhibits the heaviest tax
and social burden and the lowest public service quality.

Clearly, the problems mentioned above are not minor
ones. However, Brazil has a great potential and, depending
on the willingness of governments and the nation, it will be
possible to find solutions for the four major wings of our cur-
rent crisis.

The problem, therefore, lies in ourselves. If we have
faith, we will get out of this crisis. If we do not have faith,
we should, like masochists, live with distress, instability, and
uncertainty. The choice is up to us. And | hope in the 1990s
this is a choice for growth, social justice, and patriotism —
above all, patriotism, unfortunately something rare, particu-
larly among a number of those who rule this country. And
never to the detriment of legal order.™

Notas:

1 Helmut Kithn, em «El Estadon (Ed. Rialp) examina a estrutura do Esta-
do, a partir do exercicio do poder pelos governantes, que se alicerga em
um tridngulo: vontade de poder por parte dos governantes subordinada
4 lei, preservagéio da dignidade da autoridade em exercer o poder, nos
limites da lei, do que decorre a aceitagio de obediéncia por parte da
sociedade.

2 Escrevi para o jornal «The Anglo-Portuguese New» editado em Londres
e Lisboa (pg. 11, 22/02/90) o seguinte: «What is intended, strictly spea-
king, with the 1993 vote is to offer to the nationa full debate on democracy,
forms of government and modern solutions for conducting the national
destinies.

This will be the first time that the Brazilian people will the afforded the pos-
sibility of discussing the constitutional monarchies at present in existence
and the superiority which, scientifically, they have shown to possess re-
garding the stability of democracy in those countries in which they have
existed, over the various forms of republican government.

The experience of Brazil has been extremely negative since November 15,
1889, when Marshal Deodoro da Fonseca, thinking the had overthrow the
cabinet, found out the next day through the news papers that he had pro-
claimed the Republic. Even the gesture with which he was portrayed pro-
claiming the Republic is exactly the same gesture with which it was his ha-
bit to greet the Emperor.

The 100 years of the presidential republic system in Brazil represent a se-
quence of failures, retrocessions and interrupted solutions concerning de-
mocracy. From 1889 to 1939, the country has not lived a democracy. A
system of selection of candidates of agreements between States and of
an electoral legislations which used to lavour all sorts of frauds, led to the
revolution of 1930, notwithstanding the fact that this was the period in which
the best public men were revealed, most of them in the first phase, emer-
ging from parlamentary clashes during the period of the Empire.

From 1930 to 1934, the country lived through the dictatorship of Ge-
tulio Vargas who, under pressure from the S3o Paulo constitutionalistic re-
volutions, promulgated a constitution determining free elections in 1937.
Then he once again struck a blow to democracy by promulgating a new
dictatorial constitution and ruling the country whithout a Congress until
1945, the year in which he was overthrown.

From 1945 to 1954, Brazil, with a new constitution, was a democracy in which
the President’s suicide in 1954 and the removal from office two substitute
presidents in 1955 guaranteed the election of Juscelino Kubitschek in that
same year. He, inturn, had to cope with two uprisings, and in 1960 handed
over the government to Janio Quadros, president who had then
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Notes:

1. Helmut Kann, in «El Estadox (Ed. Rialp), examines the structure of the
State from the viewpoint of the exercise of power by rulers. Thisis based
on a triangle: the desire for power by rulers under the law, the preservation
of dignity of authority while exercising power within the limits imposed by
the law, and the ensuring obedience acceptance by society.

2 | wrote the following for the newspaper, «The Anglo-Portuguese Newsy,
adite in London and Lisbon (p. 11, 02/22/90):

«What is intendend, strictly speaking, with the 1993 vote is to offer to the
nation a full debate on democracy, forms of government and modern solu-
tions for conducting the national destinies. This will be the first time that
the Brazilian people will be afforded the possibility of discussing the cons-
titutional monarchies at preesent in existence and the superiority which,
scientifically, they have shown to possess regarding the stability of demo-
cracy in those countries in which they have existed, over the various forms
of republican government.

The experience of Brazil has been extremely negative since November 15,
1889, when marshall Deodoro da Fonseca, thinking he had overthrown the
cabinet, found out the next day through the newspapers he had proclaimed
the republic. Even the gesture with which he was portrayed proclaiming
the republic is exactly the same gesturé with which it was his habit to greet
the emperor.

The 100 years of presidential republic system in Brazil represent a sequen-
ce of failures, retrocessions and interrupted solutions concerning demaocracy.
From 1889 to 1939, the country has not lived a democracy. A system of se-
lection of candidates, of agreements between states, and of an electoral le-
gislation which used to favour all sorts of frauds, led to the revolution of 1930,
notwithstanding the fact that this was the period in which the best public
men were revealed, most of them in the first phase, emerging from parlia-
mentary clashes during the period of the empire.

From 1930 to 1934, the country lived through the dictatorship of Getulio
Vargas who, under pressure from the Sao Paulo constitutionalistic revolu-
tions, promulgated a constitution determining free elections in 1937. Then
he once again struck a blow to democracy by promulgating a new dictato-
rial constitution and ruling the country without a Congress until 1945, the
year in which he was overthrown.

From 1945 to 1954, Brazil, with a new constitution, was a dernocracy in which
the President's suicice in 1954 and the removal from office of two substitu-
te presidents in 1955 guaranteed the election of Juscelino Kubitschek in
that same year. He, in turn, had to cope with two uprisings, and in 1960 han-
ded over the government to Janio Quadros, president who had been elec-
ted. Quadros, however, ruled the country for more than eight months. The
vice-presidente who was installed next was removed from office in 1964,
and it was only in 1989 that the country once again elected a president of
the republic by direct vote.
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been elected. Quadros, however, ruled the country for more than eight
months. The Vice-President who was installed next was removed from of-
fice in 1964, and it was only in 1989 that the country once again elected
a President of the Republic by direct vote.
The failure of the republican institutions during 100 years stands in contrast
to the 50 years of stable parliamentary government during the empire. This
may have been the reason which led the members of the 1988 National Cons-
titutional Convention, of all parties, to support the plesbicite in order that
in 1993 the people may choose between the presidential system and either
arepublican or a monarchic parliamentary system. Although | am not a mo-
narchist, | believe that full and widespread discussion and a comparison
between the democratic stability, which is greater in the monarchies than
in the republics (England, Japan, Holland, Belgium, Norway, Sweden, Den-
mark, Tailand, Spain), may be good for thought the Brazilian people and
much more so if the debate is conducted whit the seriousness and public
spirit which the members of the National Constitutional Convention sho-
wed when they planed the 1993 plesbiciten.

Imaculada Milani escreve:
«No nosso presidencialismo, a ditadura tem sido uma constante. BASTA
DIZER QUE HOJE EM DIA O PRESIDENTE GOVERNA POR DECRETOLEL.
O Presidencialismo brasileiro, ainda no dizer de Rui Barbosa:
«ndo é sendio a ditadura em estado cronico, a irresponsabilidade consoli-
dada, a irresponsabilidade sistematica do Poder Executivon. Ndo menos
enfatico foi Raul Pilla, quando na Sessio da Camara dos Deputados, em
7 de maio de 1959, desabafou:
«0 que temos realmente no Pais & a ditadura do Presidente da Republica.
Ditadura constitucional, sem embargo das freqiientes violagdes da Cons-
tituigdo. E a pior das ditaduras, justamente porque se escuda na lei. Em fa-
ce da onipoténcia presidencial, os demais Poderes da Republica
amesquinham-se, anulam-se. Perdem até o conceito de si mesmosy.
N&o é por menos que, atualmente, 26 monarquias e 17 republicas adotam
o sistema parlamentar de Goveno. Enquanto apenas 26 adotam o presi-
dencialismo. Destas, 19 s3o Nacdes americanas.
O prestigio do parlamentarismo esté ligado a vérias razdes:
~— marca o apogeu das liberdades individuais;
— marca o triunfo do poder representativo.
Enquanto no presidencialismo o eleitorado se habitua a votar em homens,
no parlamentarismo a escolha recai sobre um partido — pelas idéias que
esse partido apresenta. No parlamentarismo prevalece o voto opinido —
forma-se uma consciéncia politica no povo.
«No regime parlamentar, o Estado ajusta-se melhor e continuamente as rea-
lidades sociais, de sorte que os atos do Governo ndo exprimem a inspira-
¢do mais ou menos feliz de um chefe, mas sio o resultado fiel da vontade
popular consciente de si mesman («Miguel Reale — «Aspectos do Parla-
mentarismo Brasileiron — RDA, vol. 66, 1961) «Parlamentarismo ou Presi-
dencialismo?», ed. Forense, 1987, vol. II, pags. 86/87).
4 Celso Ribeiro Bastos ensina:
«Inicialmente, valhamo-nos da j4 citada e nunca demais enaltecida obra
de Lijphart. Ao examinar as vinte e uma democracias mais estaveis cons-
tatava ele que dezoito assumerm a forma parlamentarista, vé-se assim que
parece existir uma nitida correlagio positiva entre parlamentarismo de um
lado e estabilidade democréatica de outro. Além do mais é preciso salientar
nas pegadas de lves Gandra em conferéncia proferida no Simpésio Minas
Gerais e a Constituinte, que, mesmo nestes paises que adotam o presiden-
cialismo, eles s6 tiveram éxito em razéio de condigtes muito proprias suas,
que Ihes permitiram ter um congresso extremamente forte. O caso ameri-
cano é paradigmatico. Os enormes poderes de que goza o presidente da
Republica s6 sdo passiveis de encontrar um contrapeso no Legislativo em
razdo de forma muito peculiar por que esse Poder entende as suas funcdes.
O Legislativo Americano néio adota a concepcio de Montesquieu sobre a
separacdo de poderes. Em outras palavras, o Legislativo daquele Pais ndo
trepida em tomar deliberagdes de cunho concreto, sem ater-se a qualquer
limitago que Ihe poderd advir da formulagdo do autor do Espirito das Leis,
segundo a qual s Ihe caberia atos genéricos e abstratos. O Legislativo Ame-
ricano delibera sobre tudo a que ndo esteja proibido pela Constituicdo Ame-
ricana. E bvio que ao assim proceder torna-se ele co-participe da funcéo
governamental. Nos paises subdesenvolvidos j& ndo vamos encontrar a mes-
ma tradi¢do ou a mesma concepgdo sobre as fungdes do Congresso. As-
sim com a auséncia dessa formagdo democratica mais acentuada, em ra-
ziio muitas vezes de reminiscéncias do perfodo colonial durante o qual fo-
ram mais objeto de uma experiéncia

The failure of the republican institutions during 100 years stands in contrast
to the b0 years of stable parliamentary government during the empire. This
may have been the reason which led the members of the 1988 National Cons-
titutional Convention, of all parties, to support the prebiscite in ordor that
in 1993 the people may choose between the presidential systern and either
arepublican or amonarchic parliamentary system. Although | am not a mo-
narchist, | believe that full and widespread distussion and a comparison
between the democratic stability, which is greater in the monarchies than
in the republics (England, Japan, Holland, Belgium, Norway, Sweden, Den-
mark, Tailand, Spain), may be good for the Brazilian people and much so
if the debate is conducted with te seriousness and public spirit which the
members of the National Constitutional Convention showed when they plan-
ned the 1993 plebiscitey.

Imaculada Milani writes the following:
«In our presidentialism, dictatorship has been always present. Suffice it to
say that teday the president uses decrees-laws to rule.
The Brazilian president, as Rui Barbosa used to say:
«1s nothing but dictatorship in a chronically state, established, systematic
Executive's irresponsibility. No less emphatic was Raul Pilla when he gave
vent to his feelings at te House of Representatives session of May 7, 1959:
What we really have in this country is a dictatorship by the president. Cons-
titutional dictatorship, free of the frequent violations 1o the Constitution. This
is the worst of all dictatorships exactly because it is supported by law. In
view of the presidential omnipotence, the other government branches fa-
de and become void. They even lose self-respects
At least for these reasons today 26 monarchies and 17 republics adopt the
parliamentary government system, whereas only 26 adopt the presidentialist
system. Nineteen out of the latter are American nations
“arliamentarism prestige has a number of reasons:
— it means the highest degree of individual freedom:

it means the triumph of representative power.
While under presidentialism voters get used to voting for men, under par-
liamentarism this choice falls ona party — the ideas it upholds. Under par-
liamentarism opinion voting prevails — the people become politically
CONscious
«Under the parliamentary régime, the State adjusts better and continually
to social realities so that government action does not express the more or
less adequate inspiration of a head, being, rather, the faithful result of peo-
ple’s will, a self-conscious willy. (Miguel Reale, «Aspectos do Parlamenta-
rismo Brasileiron, RDA, vol. 66, 1961); Parlamentarismo ou Presidencialis-
mo?», ed. Forense, 1987, vol. I, p4g. 86/87.
4 Celso Ribeiro Bastos teaches the following:
«To begin with, let us make use of the already quoted, yet never 1oo much
exalted Lijphart's work, After examining the twenty-one stablest democra-
cies he found out that eighteen had a parliamentary régime. Thus, there
seems 1o be a clear positive correlation between parliamentarism, on the
one hand, and democratic stability, on the other. In addition, it must be un-
derscored, following Ives Gandra in his lecture at the «Minas Gerais e a Cons-
tituinte s symposium, that, even in those countriesadopting presidentialism,
they were successful only because of their peculiar conditions that allowed
them to have a very powerful congress. The US. case is a paradigm. The
extensive powers assigned to the president find their balance in the Con-
gress only as a consequence of the very peculiar way the Congress sees
its functions. The US. Legislative does not adopt Montesquieu's view of
separation of branches. In other words, it does not hesitate to make actual
decisions without sticking to any constraint that might be imposed on it
by the author of «The Spirit of Laws», according to which the Legislative
branch should make only generic and abstract decisions. The American Le-
gislative decides on everything the US. constitution allows it to do. Obviously,
by doing so, it becomes a coagent in the governmental function. In under-
developed countries, however, we do not find the same tradition or the sa-
me view of Congress functions. Moreover, the absence of this more solid
democratic background, often as a consequence of vestiges of the colo-
mial period, during which they were more the object of an authoritarian ex-
perience rather than a democratic one, naturally leads to immoderate pre-
sidentialism without real and effective balancesy. («Parlamentarisrmo ou Pre-
sidencialismon, Ed. Forense, 1987, pag. 36/37.)

Ata lecture opening the Dom Cabral Foundation National Forum 11, | said
the following:
«A prominent international economist of our Academy used to say that, when
acountry’s econormny is well, no citizen wonders whether that country has
a constitution. And whenits economy fares poorly, the best of all constitu-
tions cannot bring joy toits people. | am convinced that the final text of this
constitution conceming economic order, the tax system, the size of the




autoritaria do que democrética, vai naturalmente desembocar num presi-
dencialismo exacerbado, sem contrapeso reais e efetivosy («Parlamenta-
rismo ou Presidencialismoy, ed. Forense, 1987, pag. 36/37).

5em palestra que abriu o Il Férum Nacional da Fundago Dom Cabral disse:
«Dizia eminente economista internacional de nossa Academia, que quan-
do a economia de um pais vai bem, nenhum cidad&o sabe se este Pais tem
Constituigdo. E quando a economia de um pais vai mal, a melhor das Cons-
tituices ndo traz alegria a seu povo. Estou convencido de que, na forma
fria dos textos que ai estdo, esta Constituigdo, na ordem econdmica, no
sisterna tributério, no tamanho de Estado, nas inovagdes, na ordinarizacio
dos principios constitucionais — que fard com que o Supremo Tribunal Fe-
deral se transforme num tribunal de verdadeiros herdis, de super-herdis, na
medida em que todos os processos terminardo por bater as portas do Ex-
celsa Pretério, j& que tudo se transformou em matéria constitucional — néo
foi ela destinada ao mundo que os outros paises estdo visualizando. E, em
verdade, uma Constituicdo voltada a preconceitos do passado, hoje em fran-
co declinio, principalmente os ideolégicos, em todos os paises.

Mas para ndo terminar esta andlise da Constituicdio na ordem internacio-
nal, com visdo pessimista, quero concluir com uma visdo otimista. Eu es-
tou convencido de que tudo que os constituintes fizeram até agora, eles
fizeram porque tinham o poder de fazer a Constituigdo, mas eu estou con-
vencido também de que, a partir de agora, o que eles fizeram eles ndo po-
derdo alterar.

As legislagBes complementares e as legislagdes ordindrias respeitardo de-
terminados principios, mas a interpretacdo do Direito ndo sera mais tarefa
dos constituintes. No campo da interpretagio do texto produzido, apenas
nés, os juristas, poderemos atuar. Nesta ac8o reside minha esperanca, a
esperanca de uma interpretagdo moderada, adequada, buscando o espi-
rito da nacionalidade em cada dispositivo e ndo o espirito, as vezes precon-
ceituoso e pequeno, deste ou daquele grupo interessado que, em deter-
minado momento, tenha assumido o controle de determinado momento,
tenha assumido o controle de determinadas &reas da Constituinte. Sou oti-
mista, porque sei que, em nivel de Direito, da formag3o juridica do bacha-
rel, que tem necessariamente uma viso universal que as outras profisses,
haverd um ingente, um dificil trabalho de adequac#o desta Constituicéo,
buscando as raizes da nacionalidade, na interpretagdo que possibilitara, pos-
sivelmente, a reducao sensivel dos males que o texto frio da lei poderia acar-
retar a todos nés. Por essa razfo, ao terminar eu, pessimista em relacdo
ao texto, sou otimista em relagdo dqueles que vdo interpreta-loe aplica-lo.
E, principalmente, na posico sempre serena do Poder Judicidrio porque,
na verdade, estou convencido de que a partir de agora, a grande Nacdo
que o Brasil deve ser dependera ndo mais dos Constituintes, mas daque-
les que, como nos, tém sua vocagdo voltada para o Direito e fazem do ideal
de justica o seu grande ideal de vida. Era o que tinha a dizer(» («A Consti-
tuicio Brasileira 1988 InterpretacBesy, ed. Forense Universitéria, 1388, pags.
7e8).

6Escrevi sobre a figura:

«Entendo que a nova Constituigdd j& ndo tem principios programaticos,
principios-tarefas, principios-fins, dependentes de legislagdo. A criacdo do
mandado de injungdo eliminou da Constitui¢do tal linha de comandos
superiores.

0 mandado de injunco foi colocado na Constituicdo com o unico intuito
de exigir, via Judiciario, que todos os dispositivos constitucionais sejam
aplicados.

E & neste particular que cabe uma anélise muito perfunctéria sobre o que
escrito esta no artigo 59, inciso LXXI, da Constituicdo Federal, cuja dic¢do
é a sequinte: «LXXI — conceder-se-4 mandado de injungdo sempre que
a falta de norma regulamentadora torne invidvel o exercicio dos direitos e
liberdades constitucionais e das prerrogativas inerentes & nacionalidade,
4 soberania e a cidadania». -
Como se percebe, sobre garantir a aplicabilidade dos direitos e garantias
individuais e das prerrogativas inerentes & cidadania e & nacionalidade, ga-
rante o constituinte aquelas proprias da soberania.

Ora, as prerrogativas inerentes a soberania dizem respeito ao Estado, ao
Poder Piblico e nunca ao cidaddo diretamente.

Se o exercicio da soberania — e numa Federacdo a autonomia das entida-
des federativas & faceta menos ampla da soberania — enseja a utilizacdo
do mandado de injuncéo, & evidéncia, caberia aos Estados, a Unido, ao Dis-
trito Federal e aos Municipios, sempre que desejassem a lei complementar
pertinente, provocarem o Poder Judiciario para que este determinasse a
imediata veiculagio da lei complementar necesséria e suficionte.

Tal instrumento processual — inexistente na lel magna anterior — retira o
tltimo e fragil agumento que as entidades federativas tinham — de natu-
reza politica e ndo-juridica — a fim de continuar defendendo a
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State, innovations, and need to detail constitutional principles with ordinary
laws — which will change the Supreme Court into a court of real heroes
or superheroes insofar as all legal suits will eventually go up to that court,
for everytning now is a constitutional matter — Is an evidence that this cons
titution has not been meant to be consistent with the world envisaged by
other countries. Itis, in fact, a constitution geared toprejudices of the past
— particularly ideclogical prejudices — now in overt decline In every country
in the world
Howaever, in order not to close this analysis of the constitution in the inter-
national order with a pessimistic view, | would like to conclude with an op-
timistic perspective. | am convinced that all the constituents have done so
far may be credited to the fact that they had the power to write the consti-
tution. But | am also-convinced that, from now on, they will not be able to
change what they have done.
Complementary legislation and ordinary laws will follow certain principles,
but the interpretation of the law will no longer be a constituents’ task. In
terms of text interpretation, anly we, the jurists, can work. This is where my
hope lies — the hope for a modern and adequate interpretation that pur-
sues the spirit of nationality in each provision rather than the spint — occa-
sionally biased and selfish — of whatever interested group which may at
any point in time have taken over the control of certain constitutional con-
vention's areas. | am an optimist because | know, as a result of my back-
ground as a lawyer who necessarily has amore universal perspective than
those held by other professions, that there will be a hard and difficult work
to adjust this constitution, a work that will pursue the roots of nationality,
in an interpretation that will perhaps make it possible to substantially miti
gate the evils the sheer constitutional text could bring to all of us, For this
reason, in my conclusion | am pessimistic about the text, yet optimistic about
those who will interpret and implement it. And | am particularly confident
in the ever-balanced position of the Judicial branch because, in fact, | am
convinced that from now on the great nation Brazil shall be will no longer
depend on constituents. It will depend, instead, on those who, like us, are
engaged in Law and have the ideal of jsutice as the greatest ideal in their
lives. This is what | had to say» («A Constituigdo Brasileira de 1988: Inter-
Bmh:cﬁusn, Ed. Forense Universitaria, 1988, pags. 7 e 8)

On this | wrote the following:
«| think the new Constitution no longer has programatic principles, task-
principles and end-principles that depend on legislation. The emergence
of the injunction order has removed this line of supreme commands from
the constitution. » '
Injunction was included in the Constitution for the sole purpose of enfor-
cing every constitution provisional through the Judicial branch
And this requires a brief analysis of the text of article 5, item LXXI, of the
Brazilian Constitution, that reads as follows: «LXX| — an injunction shall
be accepted whenever an absence of detailing regulations makes it impos-
sible to exercise constitutional nghts and permissions and prerogatives con-
cerning citizenship, sovereignty, and nationality.»
As can be seen, concerning the enforcement of individual rights and gua-
rantees and prerogatives inherent in citizenship and nationality, constituents
have ensured those deriving from sovereignty.
What happens is that prerogativas inherent in sovereignty are concerned
with the State and Governmental Power, not directly with citizens.
If the exercise of sovereignty — and in a federation the independence of
federative units is a narrower aspect of sovereignty — prompts the use of
injunction, states, the Union, the Federal District, and municipalities would
be allowed, whenever they wanted a relevant complementary law, to ask
the Judiciary to determine an immediate issuing of the necessary and suf-
ficient complementary law.
This procedural tool — inexistent in the preceding Constitution — remo-
ves the last and weak argument federative units had — of a political rather
than legal nature — to goon arguing for the desystematization of the Brazi-
lian system.
| think this is the path to be followed if the great achievement of constituents
and citizens is no longer to be degraded by less legitimate interests of ta-
xing authorities» (Repertério 10B n®7/90, pag. 101).
7«0 Decélogodo Advogadon that | prepared for my pupils states the fol-
lowing in its items numbers 7, 8, and 9:
«7 — When governments violate the Law, do not be afraid of denouncing
them, even if this action entails later harassing and the coward should criti-
cize you for your attack. Mankind's history recollects only the courageous
who were not afraid to challenge the most powerful if their cause was fair,
and either lorgets or stigmatizes the coward and career-seokers,
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dessisternatizacio do sistema brasileiro,

Creio seja este o caminho a trilhar para que a grande conquista dos senho-
res constituintes e dos cidad&os ndo continue aviltada por interesses me-
nos legitimos dos poderes tributantesi (Repertério 10B ntimero 7/ 90», pg.
101).

0 «Decalogo do Advogadon, que preparei para meus alunos, tem seus itens
7, B e 9 assim weiculados:

«7. quando os governos violentam o Direito, ndio tenhas receio de denuncia-
los, mesmo que perseguicdes decorram de tua posturd e os pusildnimes
te critiguem pela acusacdo. A histdria da humanidade lembra-
se apenas dos corajosos que ndo tiveram medo de enfrentar os mais for-
tes, se justa a causa, esquecendo ou estigmatizando os covardes e os
carreiristas,

«8B. Ndo percas a esperanca quando o arbitrio prevalece. Sua vitoria é tem-
poraria. Enquanto fores advogado e lutares para recompor o Direito e a Jus-
tica, cumpriras teu papel e a posteridade sera grata a legido de pequenos
e grandes herdis, que ndo cederam as tentagdes do degdnimo.

«9. O ideal de Justica é a propria razdio de ser do Direito, Ndo ha direito for-
mal sem Justica, mas apenas comupcio do Direito. Ha direitos fundamentais
inatos ao ser humano que néo podem ser desrespeitados sem que sofra
toda a sociedade. Que o ideal de Justica seja a bissola permanente de tua
acdo, advogado. Para isto estuda sempre, todos os dias, a fim de que pos-
sas distinguir o que é justo do que apenas aparenta ser justoy («Decélogo
do Advogadon, ed. Cejup).

Em meu livro »A nova classe ociosan (Ed. Forense, 1987) critico, com par-
ticular violéncia, solugdes inconstitucionais para reverter o quadro nacio-
nal e sugiro solugdes constitucionais possiveis.
9Em artigo para a Folha de Sdo Paulo, manifestei-me assim:

»Quanto mais examino os aspectos juridicos do Plano Collor, mais o te-
nho, em diversos pontos, por inconstitucional. Ou manifestamente incons-
titucional ou de inconstitucionalidade a ser declarada sempre que o Poder
Judicigrio examine situagfes concretas, como entendo ser a hipotese da
Medida Provisoria 173, que impede a concessfo de medidas liminares contra
o Plano.

Séainconstitucionais a cobranga do IOF, transformado em imposto sobre
0 patriménio e ndo sobre a circulagdo de ativos financeiros (inciso \V e §5°
doartigo 153}, o empréstimo compulsério para absorcéo temporaria do po-
der aquisitivo (art. 148), o confisco de cruzados novos — que valem o mesmo
que os cruzeiros para as entidades governamentais — sempre que valer me-
nos nos leildes a serem efetuados pelo Banco Central, na parte referente
ao desagio (art. 150 inciso IV), assim como a desapropriacio de tais ativos
nos leildes sem nenhuma indenizacdo (art. 5°Oincisos XX|I, XX, XXIV),
a veiculacdo de matéria referente a divida interna sem lei complementar (art.
163incisoll), o planejamento econémico obrigatério para o setor privado
quando a Constituicdo determina seja indicativo (art. 174), o direito 3 livre
concorréncia (art. 170 inciso 1V) cerceado pelo congelamento, a veicula-
cdo de direito penal por medidas provisérias, o direito a imagem das pes-
s0as, atingido pelas autoridades policiais {art. 5°0inciso X) e outras cujo
elenco ndo vale a pena enumerar, pois do conhecimento amplo da maioria
dos juristas brasileiros. .
Asinconstitucionalidades sdo inimeras e poderdo ser examinadas pelo Po-
der Judiciario agora ou mais tarde, visto que, respeitados os prazos deca-
denciais e prescricionais, a Constituicio, embora arranhada, continua em
plena vigéncia e o Poder Judiciario estd, para desmacula-la, na plenitude
de suas forcas, podendo, serenamente, examinar as violagdes, quando for
a ocasidon (24/03/90).

Escrevi: «O direito, em verdade, & sempre maior do que a lei. Mais do

que pensam os legisladores legislar. Mais do que julgam os tribunais inter-
pretar. Mais do que entendem, os doutrinadores visualizar, posto que o di-
reito é a propria vida de uma sociedade organizada. E esta vida social ror-
mada, se ndo tender para o justo, se nio apreender as licGes do passado,
sendo penetrar no coragdo do povo, se ndo refletir as tendéncias mutaveis
e permanentes daqueles principios maiores que dio estabilidade & socie-
dade, terminara por gerar crises e por se esfacelar perante valores que asu-
peram, visto que hé principios naturais e supraconstitucionais de direito que
determinam a duragdo dos textos positivos, tornando-os breves, se estes
os desconhecerem, ou de longa duracio, se forem respeitados.
O direito como simbolo de uma ordem social justa é aquele que corporifi-
ca a razdo de ser dos povos e nagdes, cabendo ao pode integrador de ad-
vogados, promotores e magistrados o seu redimensionamento apara as as-
piragGes de Justica, nunca sem o trabalho pertinente de doutrinadoress
(«Comentarins & Constituicdo do Brasily, ed. Saraiva, 1988, pag. 103).
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8. Donot let vour hopes go whendespotism prevails. Theirsis a lemporary
victory. As long as you are lawyers and fight to restore Law and iustice, you
will play your role and posterity will be grateful to the legion of little and
great heroes who did not give in to discouragement temptations.

9 The ideal of justice is the very reason for the existence of Law. There is
nofonmal Law without justice only acottuption of law. Ther are funda-
mental rights imherent in humans beings that cannot be violated without
hurting society as a whole, Let the ideal of justice be the constant guide to
your action, lawyers. To achieve it, study forever, everyday, so that you can
see the dillerence between what is fair and what only seems to be fairs (« De-
calogo do Advogadon, Ed. Cejup)

I my book, «A Nova Classe Ociosay (Ed Forense, 1987), | am severely
cntical of unconstitutional solutions to reverse the country's picture and sug-
nest possible constitutional solutions.

This was my opinion in an article written for «A Folha de Sdo Paulo:
«The more | examine the legal aspects of the Collor Plan, the more | see it
as beihg unconstitutional under a number of issues. It is either overtly un-
canstitutional or prone to be declared unconstitutional whenever the Judi-
ciary examines real-life situations as, in my opinion, is the case with the hypo-
thesis included in Provisional Measure 173, which prohibits low-court pro-
visional sentences against the Plan.

Here are a few unconstitutional measures: the collection of the tax on fi-
nancial operations, changed into a tax on wealth rather than on the turno-
ver of financial assets litem V and paragraph b of article 153); the compul-
sory loan for the temporary reduction of buying power larticle 148); the ex-
propriation of new cruzados — that are worth the same as cruzeiros for go-
vernment agencies — whenever they are worth less at auctions sponso-
red by the Central Bank on account of discounts (Art. 150, item V), as well
as the expropriation of these assets at auctions without any identification
(Art. B, items XXII, XXIE, XXIV), regulations involving internal public debt
without complementary legislation (art. 163, item I1), mandatory planning
for private enterprise, as opposed 1o indicative planning determined by the
Constitution {art. 174), the right 1o free competition (art. 170, item IV) res-
trained by frozen prices, penal law regulated by provisional measures, per-
sonal reputation rights violated by police authorities (art. 5, itern X), and se-
verdl additional instances that are not worth citing, for Brazilian jurists are
fully aware of them

Unconstitutional topics are great in number and may be examined by the
Judiciary now or latter because, subject to prescription periods, the Cons-
titution, though violated, is in force and the Judicial branch is fully empo-
wered to restore it and can peacefully exame violations in due timen
103/24/90)

I wrote the following: »Law is, in fact, always bigger than each piece
of legislation. It is more than law makers think they have done. It is more
than courts think they interpret. It is more than doctrine makers think they
envisage, for Law is the very life of an organized society. And if this social
life guided by norms does not tend to justice, if it does not learn the lessons
of the past, if it does not get into people’s hearts, and if it does not reflect
the changing and permanent tendencies of major principles that provide
tor social stability, it will eventually give rise to crises and deteriorate in the
face of overwhelming values, for there are natural and overconstitutional
principles of Law that determine the duration of positive texis by making
them short-lived if they do not take those principles into account, or longli-
ved if the reverse is true,

Law as a symbol of a fair social order is the one which embodies the very
reason for the existence of peoples and nations. Lawyers, prosecuters and
Judges must use their integrating power to streamline Law to Justice aspi-
rations. In doing so, they should never forget their persistent doctrine
makers' missions

l«Comentarios & Constituicdo do Brasily, Ed. Saraiva, 1988, pag. 103}
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